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DETERMINATION

1. The hearing of this matter was conducted by the Tribunal on the papers provided to
the Tribunal, without a formal attendance at a hearing, by and with consent of the
parties.

Background

2. Thisreferralis the second one which concerns a complex series of events
surrounding the transfer of a business by a company controlled by the Respondent
(Ant Farm Tasmania Pty Ltd) to a company controlled by the complainants (Hobart
Business Brokerage Pty Ltd). The first referral was that in 2021-0075T.

3. The contract for the sale of the business defined the business as Ray White, Hobart,
and included the sale of “Assets” defined as including “lists and databases of all
patients [sic] and suppliers including all contact numbers and details associated
with the business”.

4. The Respondent was, following settlement of the sale, engaged by the purchaser to
continue as a property agent with Ray White, Hobart. The Board formed the view that
the engagement was in the form of employment, but the Respondent contended
instead that he “had a professional working relationship”. Whatever that relationship
may have been, the Respondent was at all material times acting as a property agent.

5. The Board formed the view that the database referred to in the joint statement of
agreed facts provided contains confidential information concerning clients which, in
the circumstances, should not have been retained by the Respondent. It formed the
view that retention by the Respondent raises serious privacy concerns and is
conduct by a property agent which falls short of the standard of competence and
diligence that a reasonable member of the public is entitled to expect from a
reasonably competent property agent.

6. There has apparently been some level of dispute between the Respondent and the
purchaser about who owns that database, but no formal proceedings have been
commenced. The Board considered that given the confidential nature of the
information in the database, the appropriate course would have been for action to
be taken by the Respondent to obtain, in the appropriate court, declaratory relief
concerning any entitlement to use that database. That was not done.

7. The Respondent has now conceded that the database did form part of the assets
and goodwill sold to HBB. This concession determines a matter against the
Respondent which had until March 2025 been a matter of contention.

8. Further, the Board has obtained evidence that some of the clients on that database
have complained about being contacted by the Respondent after his employment
with Ray White was terminated.



9. The parties have filed affidavits. They include evidence about matters that are no
longer pursued by the Board. A determination about the terms and effect of various
contractual provisions is no longer required because of the Respondent’s
concession.

10. The Board’s stated primary concern, following its investigation and the preparation
of evidence, is that the self-evidently confidential information which is contained in
the database should be the subject of a requirement that the respondent delete the
information from all devices.

11. To avoid a prolonged Tribunal hearing, and to promptly address the Board’s primary
concern, the Board and the Respondent have agreed on a resolution to this referral,
subject to the Tribunal’s satisfaction.

12. The Board has submitted that what is proposed in the documents accompanying its
submissions ‘are findings and outcomes that are properly made in the context of the
issues outlined above and in the joint statement of agreed facts, and produce the
outcome that the copies of the database in the power of the Respondent are
deleted. Further, as a means of protecting the public, the undertakings given extend
to the Respondent not engaging in similar conduct in the future. Further, any client
contact is to be with the prior written authority of the client.’ The Tribunal notes that
in addition, there will be a substantial fine.

Agreed facts

13. The parties have agreed the facts set out in a’Joint Statement of Agreed Facts’. That
Statement relevantly reads:

“Sale Agreement

1. In February 2011, the Respondent incorporated and became a director of an
entity known as Ant Farm Tasmania Pty Ltd (ACN 149 248 957) (Ant Farm).

2. At all relevant times between 2012 and in or around July 2020, Ant Farm was
the owner of the business name, and traded as, Ray White Hobart.

3. The Respondent ran the day-to-day operation of Ant Farm and Ray White
Hobart together with his Wife, Meegan Manton (Meegan).

4. 0On or around 15 July 2020, the Respondent and Megan entered into a contract
of sale with Hobart Business Brokerage Pty Ltd (HBB) pursuant to which Ant
Farm sold, amongst other things, the business name Ray White Hobart, goodwill
(which is defined to include “lists and databases of all patients (sic) and
suppliers including all contact numbers and details associated with the
business”) and the rent roll to HBB (Sale Agreement).

5. As part of the Sale Agreement, the Respondent provided HBB with access to
the client database (Database), in respect of which the Respondent considered:



(a) it his own database; and (b) that nothing in the Sale Agreement prevented him
from keeping a copy of the Database nor using it thereafter.

6. The Respondent accepts that the Board has a different view of the matters set
outin paragraphs 4 and 5, and the Respondent has offered to provide
undertakings as set out in the enclosed draft resolutions (Proposed Resolutions),
and which the Board submits are acceptable to it.

7. Between July and October 2020, the Respondent continued working at HBB, in
its capacity as the proprietors of Ray White Hobart.

8. On or around 20 October 2020 the Respondent's employment with HBB (and
Ray White Hobart) was summarily terminated.

9. The ownership of and/or rights to that Database have been disputed by HBB
but no proceedings have been commenced concerning the Sale Agreement. The
Respondent maintains that was because since June 2020 he was spending his
time and resources dealing with complaints and proceedings with the Board and
this Tribunal.

10. The Respondent copied the Database prior to his departure from HBB.

11. The Respondent maintains that at the time he did so, he believed nothing in
the Sale Agreement prevented him from doing so and that he did not knowingly
act in breach of the Sale Agreement in making a copy of the Database.

12. Notwithstanding the Respondent's prior belief, the Respondent now
concedes that the Database did form part of the assets and goodwill sold to HBB
under the Sale Agreement and accordingly, has already deleted the Database
and has agreed to the enclosed Proposed Resolutions.

13. Following his departure from HBB, and while working for another property
agent (PRD Hobart), the Respondent accessed and used the copy of the
Database he retained and on a number of occasions contacted clients in that
Database for the purposes of his work for PRD Hobart. HBB received some
complaints from its clients about that contact.

14. The Respondent worked for PRD Hobart until 9 June 2023. While he was
working at PRD Hobart he obtained another copy of the Database from the PRD
Hobart IT system.

Complaints

15. The Respondent has since been the subject of two complaints respectively
made to, and by, the Board, as follows:



(a) Firstly, on 25 March 2021, the Board initiated a conduct complaint of its own
motion regarding the Respondent's mishandling of trust deposit monies (Trust
Monies Complaint); and

(b) Secondly, on 19 May 2021, Mr Farzin Hesari-Ghaffari and Nawwar Alshawi
made a conduct complaint regarding the Respondent's alleged removal and use
of the Database (Database Complaint), (collectively referred to as the
"Complaints").

16. On 3 February 2022, the Board lodged a Conduct Complaint Referral to the
Tribunal (2021-0075T) in respect of the Trust Monies Complaint (2022
Proceeding) and otherwise continued to investigate the Database Complaint.

17. On 3 May 2022, the Board and the Respondent signed a consent
memorandum in respect of the 2022 Proceeding which stated that:

(a) the Applicant will seek, and the Respondent does not intend to oppose, the
making of a declaration that the Respondent is guilty of unsatisfactory
professional conduct;

(b) the Applicant no longer seeks a declaration that the Respondent is guilty of
professional misconduct; and

(c) the Respondent agrees to pay the Applicant's costs of $6,000.00 within 45
days of the order of the Tribunal, (2022 Consent Memorandum).

18. On 8 June 2022, the Tribunal handed down the following decision in the 2022
Proceeding:

(a) the Respondent is guilty of unsatisfactory professional conduct;
(b) the Respondent is reprimanded;

(c) the Respondent is prohibited, for a period of 5 years from the date of this
decision, from being responsible directly or indirectly for the administration of a
trust account as defined in the Property Agents and Land Transactions Act 2016;

(d) the Respondent is fined the sum of $5,000, to be paid within 90 days of this
decision;

(e) the Respondent is to pay the Board its costs of $6,000 within 45 days of this
decision.

Current Proceeding

19. On 6 November 2023, the Board lodged a Conduct Complaint Referral to the
Tribunalin respect of the Database Complaint (2023 Proceeding), alleging the
Respondent:



(a) removed and used the Database; and

(b) engaged in unsolicited communications and marketing to the public using
confidential information.

20. The parties agree that the 2023 Proceeding arises out of similar material
facts giving rise to the 2022 Proceeding, and that the reason the complaints were
not heard together in 2022 was due to the Board being able to investigate
promptly the issues in the 2022 proceeding, but needing to undertake further
extensive investigations into the complaints subject of the 2023 Proceeding.

21. In agreeing to the 2022 Consent Memorandum, the Respondent mistakenly
believed that it had included a resolution of the Database Complaint. The Board
maintains it did not, because the 2 complaints were made at different times and
had different complainants.

22. The Board no longer seeks a finding that the Respondent is guilty of
professional misconduct.

23. The Board seeks, and the Respondent does not intend to oppose, afinding
that the Respondent is guilty of unsatisfactory professional conduct.

24. The Respondent has offered to provide undertakings, and consents to the
declarations, as set out in the enclosed Proposed Resolutions, which the Board
considers is an appropriate resolution of this proceeding.”

14. Affidavit material has been filed on behalf of both parties. While that materialis
available to the Tribunal, absent testing by means of a hearing or otherwise, there is
no basis for using that affidavit material to reach different findings of fact, to those
set out in the agreed facts.

15. Given the regulatory responsibility of the Board together with the agreement of the
Respondent, the Tribunal considers that it is appropriate to accept the facts as
agreed by the Board and the Respondent. The Tribunal makes findings of faith in
accordance with the Joint Statement of Agreed Facts.

Whether the facts constituted unsatisfactory professional conduct

16. The Tribunal agrees with the submitted view of the Board that retention of the
relevant database by the Respondent raises serious privacy concerns and is
conduct by a property agent which falls short of the standard of competence and
diligence that a reasonable member of the public is entitled to expect from a
reasonably competent property agent.

17. The admitted conduct of the Respondent is therefore appropriately characterised as
unsatisfactory professional conduct.

The appropriate determination on those facts.



18. On the agreed facts before the Tribunal, a significant issue appears to be that
expressed by the Board as its primary concern; that is the deletion of the copies of
the database in the power of the Respondent.

19.The Tribunal is satisfied, and the Board contends, that the self-evidently confidential
information which is contained in the database should be the subject of a
requirement that the respondent delete the information from all devices.

20. A further relevant matter is the protection of the public. The first aspectis insofar as
the Respondentis concerned. The Tribunal takes into account all the
circumstances, including the complexity of the matter generally including the
disputed ownership of the relevant database, together with the separation of the two
complaints. The proposed undertakings by the Respondent, the proposed fine of
$5,000 and the payment of the Respondent’s own costs, appear to the Tribunal to be
adequate to deter the Respondent from such conduct in the future.

21.The other aspect of protection of the public is deterrence of similar conduct by other
property agents. The Tribunal is satisfied that a finding of unsatisfactory professional
conduct, together with the fine and undertakings and payment by the Respondent of
his own costs, will form a sufficient formula for deterrence of others.

The Tribunal’s determination

22.The Tribunal accordingly determines and orders:
1. The Tribunal finds that the Respondent is guilty of unsatisfactory professional
conduct.
2. Pursuantto section 110 (1)(g) of the Property Agents and Land Transactions
Act 2016 (the Act), the Property Agent is reprimanded.
3. The Respondent s to give the following undertakings:

(a) pursuantto section 110 (4) of the Act the Respondent undertakes to

the Tribunal that:

(i) the Respondent has deleted all copies of the: database obtained
from Ray White (Hobart) in or about October 2020; and database
obtained from PRD Hobart, named “Ant Manton Database
FINAL.csv”, on or about 13 June 2023 (collectively, the
"Confidential Information"), from all devices, storage systems or
other methods of electronic record keeping;

(i) the Respondent has not otherwise copied or retained any of the
Confidential Information, and/or or has physically destroyed any
copies of the Confidential Information.

(iii) This undertaking is to be satisfied by the Respondent providing to
the Tribunal within 28 days a statutory declaration declaring that
each and all of those matters have been completed.



(b) pursuantto section 110 (4) of the Act, the Respondent undertakes to
the Tribunal that he will not copy, download or otherwise obtain from
any current or future employer any information provided by any client
to that employer unless the client has provided prior authority in
writing for the Respondent to do so.

4. Within:

(a) 3 months of these orders, the Property Agent is to undertake a course
of training in ethics to be approved by the Property Agents Board;

(b) 30 days of completion of that course, the Property Agent is to provide
to the Property Agents Board a report, written in his own words,
containing:

(i) awritten summary of no more than 250 words of the
outcome/lessons learned from that course; and

(iv) a written summary of no more than 250 words of how he intends to

apply those outcomes/lessons as a Property Agent.

5. Pursuantto section 110(d) of the Act, the Property Agent is to pay a fine of
$5,000. In accordance with section 110(2), the Tribunal specifies that the fine
is to be paid within 4 months of these orders.

6. Each partyis to pay its own costs in relation to this proceeding.

Dated 12 May 2025

S

Keyran Pitt KC

President



