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Licensing - changing details

The Board has compiled a list below of the most common change of details information which should be brought to the attention

of the Board in order to comply with legislation and policy.

Cessation of business

Change of managing agent

A property agent is required to provide written notice to the
Board within 14 days of ceasing to carry on business as a
property agent.

The Board can assist with a checklist of matters to consider
upon sale or closure of a business.

Change of business names

A property agent may only carry on business as a property
agent under a business name if that business name appears
on the Board’s registers. A property agent who changes a
business name is required to give notice in writing to the
Board and provide an extract of the Business Names
Registration before using that business name. The business
name used by the property agent should be exactly as
shown on the business name registration certificate.

Change of company

Notification of a change of company name must be made in
writing to the Board. A certificate of change in company

name must be provided and the licence must be returned
to the Board for amendment.

Change to directors

Notification must be made in writing to the Board and Form
304 (list of directors) must be produced. The Australian

Securities and Investment Commission (ASIC) provides
Form 304.

Change of employer

When changing employer the Board must be notified and
the registers amended before undertaking regulated
functions for the new employing agent.
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Permission must be obtained from the Board before the
person in managing control of a business can be changed.

Change of residential address

Notification can be made by using the Licence Change of
Details Form which can be found here.

The Licence Change Details Form
is available on the Board’s
website.

The form is located on the front
page under useful links and on
the applications page.

Change of name

Proof of name change must be provided to the Board.

Operating a branch office or change of managing agent

A property agent must register each branch office by giving
written notice of the location of the office to the Board
before the business commences. Notification must be
given to the Board of a change in managing agent of each
authorised place of business. The business name and
location of each authorised place of business must be

endorsed on the property agent’s licence and the managing
property agent’s licence.


http://www.propertyagentsboard.com.au/uploads/7/8/3/8/78382648/change_employer_form_version_2.pdf
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Licensing - Property Representatives

With the introduction of licensing for property representatives in the Property Agents and Land Transactions Act 2016 (the Act),
the Board provides the following information on the licensing process of property representatives.

Functions of a property representative - definition

Section 3 of the Property Agents and Land Transactions Act
2016 states:

Functions of a property representative includes all or any
of the following functions performed by a person while in
the employ of a real estate agent or property manager:

(a) inducing or attempting to induce, or negotiating with
a view to inducing, people to do all or any of the
following:

(i) acquire or dispose of property or a business;

(i) make an offer to acquire or dispose of property;

(iii) make an offer to acquire or dispose of a business;

(iv) enter into a contract for the acquisition or disposal
of property;

(v) enter into a contract for the acquisition or disposal
of a business;

(b) negotiating the leasing or letting of property;

(c) collecting rents for property that is leased or let;

(d) managing property that is leased or let;

These are known as “regulated functions”.

Phase one: Qualification required

New Applicants to the Industry

Pursuant to s.28(a) of the Act, a person is qualified to be
granted a property representative licence if the person has
the prescribed educational qualifications.

The prescribed educational qualification is successful
completion, within the previous 2 years, of an examination
for property representatives administered by the Board.
Successful completion of the examination provides the
qualification for a person to apply to be a licensed property
representative undertaking both sales and property
management functions. Discussion on what topics may be
included in the property representative examination can be
located on the Boards’ website here.
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Examination process

The Board conducts examinations monthly in locations in the
south, north and north-west. To sit, examination candidates
must register and pay a fee of $141.00. Candidates will
receive confirmation by e-mail of his or her examination
booking which will include further information regarding the
examination.

Candidates will be notified of exam results by email after 2:00
pm on the Tuesday following the exam date.

Further information regarding the examination process can
be found on the Board’s website here.

BOOK ONLINE

Register for an Exam

Exam bookings must be received by the Property Agents Board office by 1.00pm on the Tuesday prior to the Thursday
examination.

Location * Month * Attempt number *

Applicants experienced in the Industry

Under s.28(b) of the Act, a person is qualified to be granted a
property representative licence if that person can satisfy the
Board that they have sufficient knowledge and experience of
the functions of a property representative to be able to carry
out that occupation.

This section generally applies to those people who have been
licensed or have previous experience or undertaking
regulated functions in the industry. This criterion would be
established by providing evidence as to what work or
functions that the person has undertaken.

Phase Two: Application process and implications of working
during the application process

To work as a property representative, a person must have a
valid property representative licence. The application
process is described under s.16 of the Act and the link to the
application form on the Board’s website can be located here.



http://www.propertyagentsboard.com.au/qualifications.html
http://www.propertyagentsboard.com.au/exams.html
http://www.propertyagentsboard.com.au/uploads/7/8/3/8/78382648/application_for_property_representative_v
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In addition to the applicant completing the application form
(which includes confirmation of your employment and if
applying under s.28(b) of the Act, necessary evidence of the
previous functions that you have undertaken as a property
agent prior to 1 April 2017), certain additional information
and action is required which includes:

e National Police Certificate by Tasmania Police issued in
the last 3 months. For further information contact
Tasmania Police or visit this link.

e Copy of current photographic identification (such as
drivers licence or passport); and

e A prescribed fee. Currently this fee is $212.30
(comprising of a licence fee of $71.30 plus a non-
refundable application assessment fee of $141.00).

Once the completed form and
all relevant accompanying fees
and documentation are
received, the processing of an
application can take up to 2
weeks. The applicant should
not undertake any regulated
functions of a property
representative until
confirmation is received that
the licence has been approved
by the Board otherwise there
may be breaches of the Act.
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Implications of acting as a property representative before a
licence is granted.

If a person is carrying out the regulated functions or holding
himself or herself out as being a property representative
without holding a valid licence it has serious implications.

“Holding Out” and not performing functions

It is an offence under section 38(4) of the Act for a person to
hold himself or herself out as being a qualified property
representative or prepared to perform any of the functions of
a property representative unless the person is a property
representative. There are also implications for a real estate
agent or property manager to employ a person to perform
the functions of a property agent unless that person is a
property representative as it is an offence to do so under s.38
of the Act.

It is an offence under section 43 of the Act for a person to
perform the functions of a property representative unless the
person is a property representative. As the definition of a
property representative means “a person who holds a valid
property representative licence”, the Board considers that

[ssue 23
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until a person is granted and issued with a valid property
representative licence that person is not a property
representative.

Penalties and infringements
It should be noted that there are fines and infringements for
offences under the Act.

A fine for an offence under:

e 5.38(3) of the Act can be imposed of an amount not
exceeding 500 penalty units; and

e 5.38(4) is an amount not exceeding 100 penalty units;

o s5.43 of the Act prescribes a fine not exceeding 500 units.

Infringement for an offence under:

e 5.38(3) of the Act is 10 penalty units for an individual and
20 penalty units for a body corporate; and

e 5.38(4) is 10 penalty units for an individual and 20 penalty
units for a body corporate; and

e 5.43is 50 penalty units for an individual and 100 penalty
units for a body corporate.

One penalty unit is currently $159.00 (reviewed at each
financial year).

Phase Three: Granting an application and conditions

Once an application has been approved by the Board (or its
delegate), that is the Board has made a determination under
section 19 of the Act, the applicant will be notified in writing
and issued with a licence.

Under s.20 of the Act, the Board may issue a licence subject
to conditions as the Board considers appropriate.  For
example, a condition may apply to new applicants to the
industry with no experience or those who are licensed under
mutual recognition.

Mutual recognition

It is possible due to the different categories of licences in
other jurisdictions that a property representative may also
have a condition on the licence. For example, a condition that
restricts a licensee to undertake either sales or property
management functions which reflects the licensing
requirements in the originating (first) state or territory. For
more information on mutual recognition please review the
information on the Board’s website here.

Transitioning applicants experienced in the Industry

During the transition from the Property Agents and Land
Transactions Act 2005 (the repealed Act) assistant property
managers and property consultants (as they were then
known) did not have to be licensed but were required to hold


http://www.police.tas.gov.au/services-online/police-history-record-checks/
http://www.propertyagentsboard.com.au/mutual-recognition.html
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a qualification. However, this cohort of property agents must
now be licensed and noted on the Boards’ Register (see s.33
of the Act and s.3 of the Act which includes a property
representative in the broader definition of Property Agent).

Imposition of conditions

During transition from the repealed Act to the Act, the Board
licensed property representatives who had qualified or had
limited experience to either sales or property management
functions with a condition that restricted their licence to
either of those functions. The condition was imposed
through self-assessment on the application form or by
enquiry by the Board. The property representatives were
advised of the imposition of the condition and the process to
review a condition that was imposed during this transition
process which is effective until 31 December 2017.

Enabling examination to remove conditions

Further, the transitioning applicants were advised of the
enabling examination process. The enabling examination is
set by the Board and successful completion will remove a
condition from a property representative’s licence. The
enabling examination is based on the topics necessary for the
individual's licence to become unconditional. That is, if the
licence is conditioned to undertake sales functions only then
an enabling examination based on property management
guestions needs to be successfully completed. Likewise, if
the licence is conditioned to undertake property
management functions only then an enabling examination
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based on sales questions would be undertaken to remove the
condition.

The enabling exam will be available until April 2019, at which
time a licensee will need to undertake the full licensing
examination to have a condition lifted. The cost for an
enabling examination is $71.30 per attempt. Further
information on the enabling examination process can be
found on the Board’s website here.

Licence period
Under the Act, the Board has determined the licence period

runs from 1 July to 30 June.

Phase Four: Renewal process

Licensees will be given notice to renew during April each year.
If renewed after 30 April, late fees will be imposed (1 May
onwards until 30 June). If a licensee fails to renew his or her
licence before 30 June the licensee is removed from the
Board’s Register and will be required to complete a new
application with accompanying documentation and fees.

All licensees have a requirement to undertake Continuing
Professional Development (CPD) which is declared on his or
her renewal documentation. Further information on CPD can
be found on the Board’s website here.

Licensing - Continuing Education

Approved continuing education sessions are published on the
Board’s website.

The Board continues to update the continuing education lists
when new courses are approved. The Board provides a unique
reference number for each session. This reference number is
then used on the licence renewal form.

If a training provider has not requested approval for a session
to be used for continuing education purposes, then a propert
agent may initiate approval for the session. To have_traifiing

CONTINUING EDUCATION APTXOVED COURSES

considered it is a simple process of completing a Training
Registration form (which is available on the Board’s website)
and providing the course/session “flyer” which outlines the
session content. The Continuing Education program operates
on an annual cycle based on the licence year and a declaration
of compliance is made on renewal of licence.

The declaration should include reference to the unique CPD
number. Remember, every person who is a licence holder is
required to undertake 8 hours of Continuing Education before
the licence expires.

OCPD-030 Negotiate effectively in property transactions - CPPDSM4017A
OCPD-031  Prepare and present property reparts - CPPDSM4018A
OCPD-032 Prepare for auction and complete sale - CPPDSM4019A
OCPD-033 Present at tribunals - CPPDSM4020A

OCPD-034  Sell and finalise the sale of property by private treaty - CPPDSMA4022A
OCPD-035 Appraise business - CPPDSM4029A

OCPD-036 Broker sale of industrial, commercial and retail property - CPPDSM4036A
OCPD-037 Handle tenancy disputes - CPPDSM4046A

OCPD-038  Implement maintenance plan for managed properties - CPPDSM4049A

[SSuc o

REIT ongoing 23/02/2010
REIT ongoing 23/02/2010
REIT ongoing 23/02/2010
REIT ongoing 2/08/2016
REIT ongoing 23/02/2010
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REIT ongoing 23/02/2010
REIT ongoing 2/08/2016

30/04/2019
30/04/2019
30/04/2019
30/04/2019
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http://www.propertyagentsboard.com.au/exams.html
http://www.propertyagentsboard.com.au/continuing-education-program.html
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Compliance - Advertising
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The Board understands that advertising is a valuable marketing tool within the property industry. However, some common

compliance issues have been identified below.

False and Misleading

The Act makes it an offence for property agents to represent
in any way to someone else anything that the agent knows is
false or misleading.

An essential element of the offence is that the property agent
knew when the relevant information was published that the
relevant statement or representation was false or misleading.

Section 56 of the Act does not in itself create any obligation to
make enquiries or to independently verify information that is
given to the property agent (eg by the client). However, a
property agent has a professional responsibility to ensure so
far as is reasonably practicable that information that is
published in connection with the sale or lease of property or
business is not false or misleading.

The obligation also extends beyond general publication to all
forms of communication including direct communication to a
person with whom the property agent has dealings, such as
potential purchasers and tenants.

The extent to which a property agent may be obliged to make

enquiries to obtain information about relevant matters, or

take steps to independently verify information given to the

agent by a client or obtained from any other source will

depend on a variety of considerations which might include, for

example:

e the identity of the client

e the apparent reliability of information supplied by the
client or the reliability of any other source

e the nature of the transaction

e the nature of the property

e the importance of the information in the context of the
transaction.
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Where there is evidence to suggest that a property agent
could have discovered that information was false or
misleading upon proper enquiry before making the statement
or representation, but in fact made no such enquiry, the
property agent is likely to be guilty of professional misconduct
or unsatisfactory professional conduct in the event the
statement or representation turns out to be false or
misleading.

Advertising Requirements

When a property agent publishes an advertisement in
connection with their business, the advertisement must
contain the name of the property agent (this is usually the
business name) and the address of the authorised place of
business.

The Board has been made aware that a number of property
agents are not including this information in their
advertisements and hence may not be complying with the Act.

Social Media Advertising

Advertising occurs through social media channels; the Board
reminds the industry of it social media Guidelines which can
be found here.

These Guidelines are designed to assist all property agents to
understand their obligations when using social media as a
business tool and at the same time to comply with Act, the
associated Code of Conduct as well as Australian Consumer
Law and privacy and confidentiality obligations.


http://www.propertyagentsboard.com.au/uploads/7/8/3/8/78382648/social_media_guidelines_for_publication_palta_2016.pdf
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Compliance - running the business

Managing Property Agent —absent from office

If there is not another real estate agent or property manager
“on staff” and the nominated managing property agent is
intending to be absent from the office for a period in excess of
10 days, then authorisation from the Board is required for a
property representative to cover the absence. Once
permission has been granted this person can complete time
sensitive tasks such as signing month end reconciliations. Use
the property representative to manage form which can be
found here.

Professional Indemnity Insurance

Itisarequirement for areal estate agent, property manager
or general auctioneer conducting business to hold Professional
Indemnity Insurance (Pl Insurance) otherwise the property
agent’s license is to be taken as suspended.

Section 131 states that a “property agent must maintain
insurance cover that indemnifies the property agent against
any liability that the property agent may incur in respect of any
loss or damage suffered by other people occasioned by any act,
default, omission, neglect or defalcation by the property agent
in the course of his or her business as a property agent.

Penalty: Fine not exceeding 500 penalty units.”

The Pl insurance must cover claims by clients, and people who
are not clients, of the property agent and claims arising from
any act, default, omission, neglect or defalcation by the
property agent and by any person employed by, or acting on
behalf of, the property agent.

The Board maintains a register of Pl Insurance and will request
a copy of the Certificate of Currency should it not be supplied
at the time of its renewal.

the Property Agents and Land Transactions Regulations 2017
(the Regulations).

The Regulations provide for an amount for each offence in
accordance with schedule 2 Part 1 of the Regulations which
can range from 5 penalty units for an individual up to 300
penalty units for a body corporate. Offences are prescribed in
‘penalty units’ and one penalty unit is currently $159.00.

Examples of an Infringement:

If a real estate agency business advertises a property for sale
in the real estate guide and the authorised place of business is
not included in the advertisement the infringement penalty
could be 5 penalty units for an individual or 10 penalty units
for a body corporate (company).

Calculated out = $795.00 infringement fine for an individual or
$1,590 infringement fine for the body corporate.

If that same advertisement indicated the property is located in
a fictitious suburb or a suburb different to that named on the
title, a further infringement occurs. Thatis, the property agent
is representing the property in a way that the agent knows is
false or misleading. The infringement penality for an individual
is 50 penalty units (57,950) or 100 penalty units for a body
corporate (5$15,900).

Real examples
Chigwell advertised as “Mona Heights”
Clarendon Vale advertised as Oakdowns
Ravenswood advertised as Waverley
Western Creek advertised as Deloraine
Mount Hicks advertised as Wynyard

The Board will provide more information on its Infringement
Notices Policy and when these will be issued on its website in
the new year.

Infringement Notices

Information Disclosure - a reminder- Rule 9 Code of Conduct

Under s.167 of the Property Agents and Land Transactions Act
2016 (the Act), infringement notices can be issued and served
where an infringement offence is committed against the Act or
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A property agent must not disclose a client’s information
without the client’s consent in writing.  This applies to
information  supplied to  organisations such as
realestate.com.au, Domain and RP data.


http://www.propertyagentsboard.com.au/uploads/7/8/3/8/78382648/application_property_representative_to_manage.pdf
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Compliance - Agency Agreement

Agency/Client relationship

A business creates a legal relationship with its client by entering
into an agreement.

A real estate agency business would usually provide services to
its client by selling property for a vendor or managing property
for the landlord. This is not always the case, it could be that the
client will engage the agency to find a property for a purchaser
or a tenant. Therefore, the wording of the agreement must be
able to accommodate either a “selling” or “finding” scenario.

For the purposes of the Act, the document is called an
“appointment” but within industry there are many different
names used for this document, such as listing agreement, sole
agency agreement, management agreement, sales agreement,
etc. Whatever terminology is used, the document creates the
relationship and terms between the agency and the person who
is going to pay for the agency services.

For a document used by real estate agents to be a valid
document, it must contain certain information that the client has
agreed to.

What constitutes a valid written appointment for the
purposes of Section 44, 46 and 80 of the Property Agents &
Lands Transactions Act 2016 (the Act)?

A property agent is only entitled to receive remuneration for
services provided by the property agent in the capacity of a
property agent if there is in place a valid written appointment
of the property agent.

In simple terms, the document must contain certain information
that the client has agreed to and that meets all of the
requirements of S44 for real estate agency businesses, S46 for
property management businesses or S80 for general
auctioneering businesses.

For each business type the appointment must include the
following:
1. Bein writing — a handshake is no good;

2. Sets out services —what is it that the client is paying to have
done? Selling real property or business, managing property,
auctioning personal property;

3. lIdentifies the property - eg if the agency is managing a
property, the address must be stated, for a general
auctioneer the item to be auctioned should be identified;
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4. Clearly indicates how any valuable consideration
(commission/management fees) that the property agent
may receive is to be calculated — there are no prescribed
fees, the amount charged can be negotiable, but only up
until the document is signed;

5. Nature and extent of expenses and how those expenses will
be recouped;

a. Nature means - what is the expense? (could be
advertising or marketing costs, postage, letting fees,
copy of title).

b. Extent means - how much? (“I agree to pay $1,500 to
market my property for sale”).

c. Recouped means — how is the business going to get

payable on

sale/settlement or withdrawal of the property).

that money? (send an invoice or

6. The property agent must have the client’s signature on the
agreement and must give the client a copy of the agreement;

7. The property agent must have proof that the client was given
a copy.

For sales agreements there are further requirements:

1. There must be a Termination clause, and it can only be to a
maximum of 30 days’ notice. It can be less than 30 days but
no more. Termination can be initiated by either party. The
agency is still obliged to continue to work for the client until
the termination period expires; and

2. The agreement can be for no longer than 120 days (this time
limit doesn’t apply to agreements involving property
development).

are further

For property managers there

requirement:

agreements

1. There must be a Termination clause. It is a minimum of 30
days’ notice. The termination period can be more than 30
days but no less. Termination can be initiated by either
party. The agency is still obliged to continue to work for the
client until the termination period expires.

Note  The document is not restricted to 120 days.

If the components of an agreement are not complied with, then
entitlement to receive commission or recover expenses from the
clientis in jeopardy.
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What are expenses incurred on behalf of the client?

As identified above, an agency can recover expenses incurred on
behalf of the client, if the client has authorised the agency in
writing as part of an appointment document. These “expenses”
could be in the form of fees, charges or expenses.

Fees

A fee is the cost of a service provided by a Real Estate Agent or

Property Manager. A fee can be charged for a service not

normally considered a part of normal activities when selling,

managing, or renting properties. A fee could be charged for the

following services -

e Supervising and inspecting major repairs and renovations,
lodging building plans, and overseeing building applications;

e Reading meters;

e Co-ordinating advertising consultants, copy writers,
photographers, graphic artists and designers;

e Co-ordinating a marketing campaign that involves detailed
market analysis, project or development feasibilities;

e Consulting with architects, engineers and designers on
behalf of a client;

e  Providing written reports that do not involve the sale,
management or rental of a property.

Charges

A charge is a cost incurred while performing duties on behalf of

a client. Charges are common in a continuing agency such as

property management. Examples of charges are -

e Bank fees;

e Telephone, fax, and postage;

e Courier services;

e  Photocopying;

o Travelling costs for the collection of rent or inspection of
properties.

Expenses

An expense is where the Real Estate Agent or Property Manager

has incurred a financial liability on behalf of a client.

Expenses could be -

e  Promotional fees which include advertising and marketing
costs;

e Searches;

e Other consultancy fees such as decorators, tradespeople,
pest control, building inspectors, etc;

e Appointment of an auctioneer.
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The provisions state that when the agreement finishes (on expiry
or if terminated) and if within the next 90 days the vendor sells
the property to a purchaser introduced during the agency period
the agency is entitled to claim commission but from day 91 the
agency has no claim.

BUT

When the agreement finishes (on expiry or if terminated) and the
vendor enters an agency agreement with a different real estate
agent and the property sells to a purchaser introduced during the
original agency, the first agency is not entitled to commission.

Approaching vendors already under agency

The Australian Competition and Consumer Commission (the
ACCC) made rulings with regards to an agency being able to
contact a person who is a client of another agency.

In 1998, the ACCC took action against the Western Australian
Real Estate Institute that restricted its members from
approaching a vendor already under agency: -

“As a result of the ACCC action, the particular anti-competitive
Rules and Rules of Practice have been removed to ensure that
the Real Estate Institute of Western Australia’s (the REIWA)
professional standards no longer breach the Act. The changes
mean that member agents can compete more actively by, for
example, allowing REIWA real estate agents to provide
information about their services to home-owners even if the
sellers have already signed up with another agent. This will
allow home-owners to be better informed about their
options. Agents may also offer consumers incentives such as
prizes and reward points that were previously not allowed.”

The Property Agents Board does not consider a property agent
providing promotional material to a vendor as being
misconduct. However, it is important to ensure that material
provided does not contain advertising or information that is
false or misleading and that a vendor is not encouraged to
cancel a valid contract outside the provision of the original
agreement.

Further, it is important to note the provisions in the Code of
Conduct relating to conflicts of interest, rights and
responsibilities and second commissions.

Claiming Commissions

Whose listing is it?

Section 45 outlines details of when a real estate agency business
is entitled to claim commission after a written appointment
expires.

[ssue 23

It is important to remember that the agreement to sell or
manage property is between the agency business and the client.

If a property representative leaves employer one and starts with
employer two, the agency agreement stays with employer one.
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Trust Accounting

Cyber Crime

With the increased number of scams occurring it is timely to
consider business practices. The following is an extract from
the Government of Western Australia — Department of Mines,
Industry Regulation and Safety. WA has experienced a number
of instances where trust money has been scammed.

Protect your business

The following practices may help you and your business avoid
being scammed:

e Secure your computer from cybercrime attacks.

e Be on the lookout for email scams.

e Check the email address when a request to authorise
payment, change bank account particulars or contact
details is received.

e Verify the authenticity of payment requests by using
known contact details already on file — it’s advisable to
phone the sender.

e Enter payee details manually on each occasion, rather
than storing them within the bank account, as scammers
may gain access to the payees' list.

e Regular checking of bank account balances and daily
reconciling of accounts may uncover unauthorised
withdrawals in time to be stopped.

e Use bank security tokens which changes the internet
banking authorisation passcode on a continual basis.

e Beware when opening email attachments or clicking on

links which may download
giving
criminals access to the online

malware cyber

banking or the banking details
of clients.

Protect your clients and customers
Warn your clients about the potential for a scam attack and
advise them of the following:

e If they receive a request by email to change your bank
account details, they should contact your agency and
guestion the validity of the request.

e They should use the phone contact details previously
provided to them directly by you, to verify any changes
with you. They should not reply to emails that request
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money be forwarded to different accounts as they may be
communicating with the scammers.

e They should satisfy themselves that their virus protection
is up to date and their email account details are not
compromised before using home email to handle
transactions.

Australian Cybercrime Online Reporting Network (ACORN) is a
national policing initiative of the Commonwealth, State and
Territory governments. It is a national online system that
allows the public to securely report instances of cybercrime. It
will also provide advice to help people recognise and avoid

common types of cybercrime.

Opening or closing trust accounts

A property agent must notify the Board in writing of any trust
account which is opened or closed by the agent within seven
days.

If a business is closing, a final audit must be completed within
3 months of the cessation of the business.

Unclaimed money

Unclaimed moneys are funds that are due to a person,
company or organisation that have not been received or
claimed and, after a statutory period of time, become
unclaimed.

The Treasurer is the holder of unclaimed money in Tasmania
under the provisions of the Unclaimed Money Act 2015.

Treasury accepts unclaimed money on behalf of the Treasurer
and makes payments to the legal owners of the unclaimed
money on receipt of appropriate proof of entitlement.

If you are holding unclaimed money refer to the Guidelines and
template for lodging unclaimed money with Treasury. For
more information visit Treasury.

Month end reconciliations

Monthly reconciliations must be signed off as complete and
accurate within two days of the making of the reconciliation.
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It the managing property agent is on leave, then the property
representative who has been authorised by the Board to
manage the business should complete that task.

Misappropriation

Misappropriation (stealing) it does exist; it can be prevented
or at least minimised; it can happen within your organisation;
the stress of dealing with it is enormous!

The possibility of an employee stealing any money from a
property agent, let alone trust money, is a daunting thought,
especially when you believe you know all your employees
quite well. There are many measures you can take to improve
your chances of not falling prey to the stealing: -

e Implement internal controls such as effective
management oversight, regular bank reconciliations,
separation of responsibility for cash receipt and
banking functions.

e Share tasks among employees or subject to regular
review by an independent party or ensure, as far as
possible, that bookkeeping work is shared among
individuals and is not constantly the sole responsibility
of one person.

e Ensure employees take annual leave and be
suspicious of the motives of an employee who does
not wish to take annual leave.

e Ensure all monies received are banked intact and that
there is no “lapping” that is, the inclusion of today’s
cash to replace what was not banked yesterday.

e Ensure that bank reconciliations are undertaken
more regularly than once per month as
required by the regulations. Depending _..-
on the number of entries a weekly, or
possibly a daily, reconciliation may be
advisable.

3

o Do not sign off on reconciliations, etc. that
“look alright”. Instead of giving the figures a
brief overview, devote time to substantiate
each line of the reconciliation, each
buffer/holding/suspense/clearing type account
content.

Also ensure that last month’s Trust account closing balance
agrees with the current month opening balance.
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Remember you are signing the reconciliation off as being
complete and having accurate content.

Most important of all in small business is to maintain a vigilant
oversight of what your employees are doing because you
should know your business better than anyone and therefore
should be able to recognise warning signs.

Bond Lodgment for Property Agents - 10 working days

The Residential Tenancy Act 1997 at Section 25 (3) provides
“a property agent who receives a
security deposit from a tenant
under subsection (2)(b) must deposit
that money with the Authority within
10 working days after receiving it.

Penalty: Fine not exceeding 50 penalty units.”

‘MyBond.

IN

Rental Deposit Authority (RDA) - Bond allocation check

Do you undertake bond reconciling procedures with the
information contained on the RDA’s separate
account/portal. As a matter of good practice property
agents should ensure that all bonds are appropriately held
for properties administered by them, as posting and other
errors occur from time to time.

Trust Account Report (Form 7)

If a property agent who conducts business holds
=% money in trust the Property Agent is required to
lodge with the Board by 31 January 2018 a Trust
. Account Report (Form 7) for the six months
? : ended 31 December 2017.
A separate Report must be completed for
each trust account held.

This form is for completion by the managing
Property Agent named on the Board’s Register.
Copies are available on the Board’s website under
“trust accounting”.

Warning - Fees apply for late lodgement.
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Complaint Process

The Board keeps a detailed register of
all conduct complaints, including when
the complaint was received, the names
of the complainant(s) and the property
agent, what the complaint relates to, a
general description of the complaint,
the alleged breaches and the outcome.

When the Board receives a complaint,
or the matter is otherwise brought to its
attention, the Board will seek
submissions from the individual
property agent. If the preliminary
assessment identifies sufficient cause
for concern, the Board may direct an
investigation.

Where the Board directs an
investigation into a complaint, it seeks
further information from the property
agent concerned, and any other
relevant persons.

If the Board considers that the evidence
amounts to minor misconduct only, the
Board need not refer the complaint to
the Tribunal, and may deal with the
complaint itself pursuant to Section
101.

In such a case, if there is sufficient
evidence to substantiate the complaint,
the Board may either caution or
reprimand the property agent or accept
an undertaking from the property agent
to take or refrain from taking actions
specified by the Board, or take any of
these actions.

If the Board considers that the
evidence establishes more than minor
misconduct, it must refer the complaint
to the Tribunal.

If the evidence is insufficient to

establish misconduct, the complaint is
dismissed.
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Complaint number by year

2016-2017
2015-20016 |
2014-2015 I —
2013-2014
2012-2013
o 10 20 30 40 50 60 70

Top 5 Principal Allegation over 5 years

30

5 M Failure to act fairly, honestly and in a
reasonable manner

20 m Failure to exercise due care, skill or
diligence

15 Failure to follow client's lawful
instructions

10 M False or misleading advertising

5 . . .
M Failure to act in clients best interests

O \

- 3 4

1 S I"_ ;

Percentage of Complaints
by Region 2016-2017

North-West
15%

Complainant type by year

20
15 // e=g==| andlord
{} e={l==Other
10
=== Purchaser
5 - Tenant
0 / === \/endor
2012-2013 2013-2014 2014-2015 2015-2016 2016-2017
12



PROPERTY AGENTS BOARD INFORMATION BULLETIN

Real Estate Training Package Review

Draft qualification framework available for feedback
until 22nd December 2017

Artibus Innovation has been commissioned by the Australian
Government to support the Industry Reference Committees
(IRCs) for Construction, Plumbing and Services and Property
Services in their work reviewing, renewing and developing
vocational education and training (VET) packages for their
sectors.

This project has focused on occupational analysis as a basis for
rebuilding the qualification and unit structure to align with
current and emerging work practices and to support a more
consistent regulatory approach.

A technical advisory group (TAG), chaired by Danielle Andrews
from the Real Estate Institute of Australia, has been
established by the Property Services Industry Reference
Committee (IRC) to oversee the project and provide technical
input. The TAG includes representatives from employers,
employees, industry, Registered Training Organisations (RTO)
and regulators.

The TAG has undertaken:

e a full redevelopment of the Certificate IV as a licensing
qualification

e aredevelopmentto the Diploma to provide a professional
development pathway and to house higher skill
endorsement

e development of Certificate Il as entry into the industry at
an administration level.

A full project overview is available here

Key Points

Drafts available for feedback are:

Three qualifications

e Certlll in Property Services — Assist in Real Estate Agency
Practice

e Cert IV in Property Services — Real Estate

e Diploma in Property Services — Agency Management

Skill Sets to support additional licence classes/endorsements
. Residential Property Sales

e  Residential Property Management

. Property Management Business Development
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e  Commercial Sales and Leasing

. Commercial Property Management
. Auctioneering

. Buyers Agent

This approach will see a streamlining of the training
requirements and an opportunity for regulators to simplify
licensing requirements and reduce red tape while supporting
a clear pathway for new entrants into the industry.

Feedback can be provided at a package, qualification, and skill
set level.

Details are embedded within the surveys, use hyperlink below.

e Certificate IV in Property Services Real Estate
here

e Diploma in Property Services Real Estate Agency
Management here

e Certificate lll in Property Services (Assist In Real
Estate Agency Practice) here

Feedback from the draft pack framework consultation will be
incorporated into a second draft which will again be made
available for review and input prior to the development of the
final pack for submission to the IRC for approval.

A final case for endorsement will be submitted to the
Department of Education and Training in the new year for
endorsement by the COAG skills committee.

Please keep an eye on the Artibus website for progress reports,
invitations to participate, announcements of consultations and
working groups, and to provide feedback on documents.

Contact

Artibus welcomes input from all - via web, phone, social media
or email

Street Address 373 Elizabeth Street, North Hobart, Tasmania
Postal Address PO Box 547, North Hobart, Tasmania 7002
Phone 03 6218 2841

enquiries@artibus.com.au | www.artibus.com.au
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Tenants’ Union of Tasmania

by Alex Bomford of Tenant’s Union of Tasmania

The Tenants’ Union of Tasmania is not for profit organisation
dedicated to advancing the cause of residential tenants. This
involves, amongst other things, lobbying government for
legislative change, speaking to the media, and providing legal
education to the community, but our primary function is to
provide tenants with free legal advice and representation.
Specifically, we focus on trying to maintain our client’s
tenancies when they are in jeopardy.

As lawyers, we owe a fiduciary duty to our clients. This means
we are legally required to provide them with the best advice
we can. This even extends to situations where it might be
financially detrimental to the lawyer to give the advice — for
example a private lawyer may be in breach of their fiduciary
duty by not letting a client with a tenancy issue know that the
Tenants’ Union provides free advice.

Our own moral quandaries cannot be taken into account when
giving advice. Even if a client is $10,000.00 in rental arrears,
and has no intention of rectifying them, if there is an error on
the notice to vacate we must let the tenant know that it is
unenforceable. We also must let them know when they are in
the wrong — and how to correct their mistake(s). If we gave
clients poor advice on the basis of our distaste for their actions
we would likely be disciplined by the Legal Profession Board.
As such, there is no point in trying to convince us that the
tenant is a bad person — unless it effects their legal position, it
is irrelevant.

While we encourage our clients to follow our advice, and in
general they do, they are not required to. They issue us with
instructions, which we must carry out (as long as they are
lawful) even if we don’t think they are wise. For example,
proceeding to hearing rather than agreeing to a generous
settlement offer. When we are engaging with you in relation
to a client we are never acting under our own volition — it is
always at the instruction of our client. However, as our
resources are limited we generally only represent clients when
we don’t believe they have the capacity to do so themselves.

We do not owe any duty to the opposing party. In fact,
providing advice, assistance or confidential client information
to an opposing party, or even a potential opposing party, could
result in professional disciplinary action. This is why we
regularly turn down calls to our advice line from owners or
agents.
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That is not to say that the interests of our clients and your
clients do not overlap. We will generally advise our clients to
instruct us to negotiate a solution that is mutually agreeable to
both parties. Of course, there are some situations where this
is not possible, or not advisable. But if your client or our client
has issued a claim, or has appealed a bond determination,
there is almost always a middle ground that can reached that
will avoid the cost, stress and time involved in going to court.
A letter of demand from us is just that — a demand — but it is
also an invitation to provide reasonable counter offers or
solutions. Around 95% of civil matters are resolved before
they go to hearing — we encourage you to assess claims
dispassionately and with regard to the evidence and the law.

Even if there is no prospect of settlement, and the relationship
between our client and your client is hostile, we will maintain
a level of professionalism and amicability when dealing with
you. We will fight as hard as we can for our clients but
ultimately the dispute is legal, not personal. We would be
doing a disservice to our clients, the court and the profession
if we let our personal feelings interfere with our
professionalism.

If you have any questions about our organisation, or want to
organise your own information session for your staff, please
don’t hesitate to contact us. We hope we can continue to
work together productively and cooperatively.

Please note that we do not provide advice by email.

Telephone Advice

(03) 6223 2641 or 1300 652 641
Monday — Friday 9.30am — 4.00pm
Fax (03) 6223 2510

Email tenants@netspace.net.au

Street & Postal Address
166 Macquarie Street
Hobart TAS 7000

Tenants’ Union
of Tasmania
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e
Property Agents Board

Website

The Board continually reviews, updates and improves the contents of its website in order to provide the most up to date information
for the property industry on property regulation matters in Tasmania. A recent addition has been the ‘Latest news section’ which
can be found here.

The Board recommends all property agents to access this section regularly to keep informed of latest developments.

Your feedback is important to us and if you have any suggestions for improvement on the website we look forward to receiving
your views via our contact us enquiry form which can be located here.

Board Member change and additional office staff

Catherine Reading joined the Office Staff in late April as an Office Administrator.
In July this year, Elizabeth (Liz) Rodd was appointed as a non-property agent member replacing Dr Kim Backhouse.

Cynthia Butler joined the Office Staff in mid-October as the Operations and Office Manager.

Christmas Break

The Board Office will be closed from 12.00pm Friday 22 December 2017 until Monday 8 January
2018.

For matters which require urgent attention use the “send an enquiry” section on the Board’s
website here.

The enquiry will be sent to the Board Office via email and it will be checked periodically over the
Christmas period.

Season’s Greetings

On behalf of the Board, | would like to congratulate the property industry on maintaining the high standards of service and a
successful year of growth in the industry. This is particularly satisfying given the challenges with the introduction of new legislation
on 1 April 2017 that have included new regulatory requirements and functions. Together with my fellow Board members Belinda
Webster, Liz Rodd, Adrian Kelly and Andrew Wright, | wish you a Merry Christmas and a happy, healthy and prosperous 2018.
Ann Cunningham, Chair

Contact Details

Office Address  Level 1, 15 Victoria Street, Hobart 7000 Email Board@propertyagentsboard.com.au
Phone 03 6281 3480 Web  www.propertyagentsboard.com.au
Fax 03 6281 3477
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